IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

SLOBODAN M LOSEVI C, and
ROBIN M LOSEVIC, his wife,
Plaintiffs

VS. : CIVIL ACTION NO. 1:Cv-03-0993
THOVAS RI DGE, Secretary, U S.
Departnent of Honel and

Security, et al.,
Def endant s

MEMORANDUM

Introduction

Sl obodan M| osevic, a citizen of Serbia subject to a
final order of renoval that would return himto his native
country, has filed a counsel ed, amended petition for a wit of
habeas corpus pursuant to 28 U.S.C. § 2241, seeking an order
requiring the Board of Inmgration Appeals (Board) to reopen his
appeal of the renoval order so that he can adjust his status on
the basis of his marriage to an Anerican citizen, the marriage
occurring after the Board had denied his appeal .*?

To clear the way for such an order, Petitioner nust
renove the statutory bar to adjustnent of status when an alien

does not voluntarily depart the United States when directed to

! Mlosevic’'s wife is also named as a petitioner, but we
will refer only to Mlosevic in this nmenorandum




do so. To this end, Petitioner raises equal-protection and due-
process challenges to the Board’'s position that a notion to
reopen a Board decision does not toll the period within which
the alien nust depart. Petitioner also clainms that his forner
counsel was ineffective for filing a notion to reopen an agency
deci sion, not realizing the decision had not dealt with
Petitioner’s marital status.

The petition will be deni ed.

1. Background .

Petitioner is an ethnic Serb who is a native and
citizen of Serbia, which used to be a part of the forner
Yugosl avia. He entered the United States as a noni nm grant
visitor for pleasure on January 25, 1992, and overstayed his
visa.? (Doc. 5, ex. C p. 2).

On Septenber 3, 1997, the INS issued a Notice to
Appear which alleged that Petitioner was renovabl e under 8
US C 8§ 1227(a)(1)(B), INA §8 237(a)(1)(B), because he had
remained in the United States beyond March 23, 1992, w thout
aut horization. (Doc. 5, ex. A). Petitioner conceded he was

renovabl e and applied for asylum w thholding of renoval, or in

2 |In both his original and anended petitions, M| osevic
all eges he is a |l egal permanent resident, but the record
reflects otherw se.




the alternative, voluntary departure. (Doc. 5, ex. C p. 2).
Petitioner maintained that he would be inprisoned upon his
return to the former Yugosl avia because he had fled to Austria
in the spring of 1991 rather than be conscripted into mlitary
servi ce.

The imm gration judge concluded that there was no
reasonabl e possibility of Petitioner’s punishment if deported.
Consequently, on February 12, 1999, he denied the applications
for asylum and w t hhol ding of renoval. However, the immgration
judge granted Petitioner’s request for voluntary departure for
t he maxi num amount of time permitted, which was sixty days from
the date of the order. See 8 C.F.R 8§ 240.26(e) (2003).

Still represented by former counsel, Petitioner
appeal ed to the Board, which on August 21, 2002, affirned the
i mm gration judge's decision and permtted Petitioner to
voluntarily depart fromthe United States within thirty days of
its order of affirmance, or within any extension granted by the
INS district director. (Doc. 5, exhibit D). The Board’s
deci sion al so advised Petitioner, in pertinent part, that
failure to voluntarily depart would nmake himineligible for
relief for ten years under 8 U . S.C. § 1255(a), which authorizes
(anmong ot her adjustnents of status) adjustnent of status for

marriage to a United States citizen.




Fornmer counsel then sent two letters to the INS
district director, seeking an extension of the departure period.
By letter, dated Septenber 20, 2002, (doc. 11. ex. C, first
page), the last day of the departure period, fornmer counsel
request ed deferred departure for Ml osevic and al so indicated a
stay of renoval would be filed, although there is no evidence in
the record that such a stay was sought (at |east not by forner
counsel). By letter, dated Cctober 11, 2002, former counsel
requested that the district director confer the status of
“Deferred Action” on Petitioner.® (Id. , second page). There is
no indication that the INS took any action in regard to these
letters.

On Cct ober 30, 2002, Petitioner’s wife, Robin Leslie
Bastardi-M 1l osevic, filled out a Petition for Alien Relative
(Form1-130) to obtain a visa for her husband. (Doc. 11, ex.

B).* The Formstated that they were married on Cctober 22,

3 “Deferred Action” refers to the agency’s “willingness to
choose not to deport based on humanitarian reasons or for its
own conveni ence.” DeSousav.Reno , 190 F.3d 175, 182 (3d Cr
1999).

4 Generally, when a United States citizen nmarries an
alien, the citizen can file a Form|-130 application to have a
spouse classified as an inmedi ate relative. See 8 U.S.C. 88
1154 (establishing petitioning procedure) and 1151(b)(2)(A) (i)
(defining inmedi ate relative to include citizen's spouse). Once
classified as such, the alien may then apply under a separate
procedure for an adjustnment of immgration status, to change the
alien's status to that of |awful pernmanent resident, as
aut hori zed by section 1255(a). Seealso Sabhariv. Reno , 197
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2002. Id. Agency records indicate the Formwas received on
Novenber 26, 2002. (Doc. 6, ex. O

On January 27, 2003, the INS sent Petitioner a letter
informng himthat a “petition/application” he had fil ed,
identified under “File Recei pt Number EAC0227753189,” had been
deni ed as abandoned because Petitioner had failed to supply
information requested within the allowable tine period. On
February 27, 2003, Petitioner’s fornmer counsel, thinking that
t he agency had denied the Form1-130 visa application, filed a
motion with the INS to reopen, attaching proof of Petitioner’s
marriage. (Doc. 1, ex. O.°%

In the meantine, still represented by forner counsel,
Petitioner filed with the Board a notion to reopen the renoval
proceedi ngs agai nst hi mon Novenber 19, 2002, the |ast day of
the ninety-day period for doing so. See 8 CF.R 8§
3.2(c)(2)(2003). (Doc. 1, ex. A, fourth page). W do not have
the notion before us, but we will assune, as the parties do,
that the notion requested reopeni ng based on Petitioner’s

marriage justifying an adjustnment of his status. W wll also

F.3d 938, 943 (8th Cr. 1999) (discussing an alien’s adjustnent
of status followng marriage to a United States citizen).

> Contrary to Respondents’ inplication in their response
to the original petition (doc. 5, p.4 n.4), this proof included
evi dence of a duly executed marriage |license, not just a
marri age application.




assunme, as the parties do, that at sonme point it was represented
to the Board (erroneously) that the FormI-130 application had
been denied but that a notion to reopen the application was
pendi ng.

In July 2003, the Board denied Petitioner’s notion to
reopen the renoval proceedi ngs because he had not shown a prinma
facie eligibility for reopening for adjustnment of status,
relying (m stakenly) on the denial of the FormI1-130 on the
basi s of abandonnent.® The Board recogni zed that there was a
pendi ng notion to reopen but “unless and until the DHS deci si on
Is reversed, the respondent has failed to establish prinma facie
eligibility for adjustnent of status.” (Doc. 5, ex. F). This
denial was sent to Petitioner’s current counsel.

In fact, the Form1-130 application had not been
deni ed on January 27, 2003; it was, and still is, pending.” The
application that had been denied on that day, identified by its
recei pt nunber in accord with agency practice, was Petitioner’s

application for work authorization.?

6 The exact date of the denial is uncertain; the date
appears to have been only partially stanped on the denial, but
the exact date is not materi al .

" If the public website can be trusted. See note 8 bel ow.

8 W note, however, that if one checks the status of this
wor k application at the public website, the last activity listed
is the government’s request for nore information, even though
t he application had al ready been denied, and a notion to reopen
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M| osevic did not voluntarily depart the United States
by the Septenber 20, 2002, deadline for doing so (thirty days
fromthe date of the Board s affirmance of the renoval order),
and he is now an | CE detainee at the York County Prison, York,
Pennsyl vani a, whose renoval we stayed pendi ng our resol ution of
his 2241 petition.?®

The problem he now faces is that the nere filing of a
notion to reopen with the Board does not toll the period for
voluntary departure while the notion is pending. Seelnre
Shaar, 21 1. & N. Dec. 541, 1996 W. 426889 (BI A 1996) (en banc),
aff'd, Shaar v. INS , 141 F.3d 953 (9th Gr. 1998). Further, as
noted, there is a statutory ten-year bar for seeking adjustnent
of status if the alien does not voluntarily depart when
permtted to do so by the Board. See 8 U S.C. § 1229c(d). The
consequence for Mlosevic is that while his marriage m ght have
allowed himto remain in the country as a | egal pernanent
resident, he now appears barred from seeki ng such adjustnent for

the next ten years.

filed (albeit mstakenly directed to the FormI-130).

°On March 1, 2003, the functions of the INS were taken over
by the new Departnment of Honel and Security (DHS). Wthin DHS,
the Bureau of Inmmgration and Custons Enforcenment (known as
“I'CE") now has the duties of enforcing inmgration aw within
t he borders of the United States
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M| osevic instituted these habeas proceedings to
adjudicate the validity of that bar. Petitioner’s anended 2241
petition makes the following clains.® First, the Board's
position that a notion to reopen does not toll the period of
voluntary departure violates the Due Process C ause of the Fifth
Anmendment because, unlike a notion to reopen, an appeal to the
Board does toll the departure period, and there is no rational
reason for distinguishing between an appeal and a notion to
reopen since both are procedural avenues aimed at bringing
meritorious clains before the agency. Second, the Board' s
tolling position violates the equal -protection conponent of the
Fifth Anendnent because one alien nmay have his notion to reopen
deci ded before the departure period expires sinply by chance
whi |l e another, like Petitioner, would be forced to | eave the
country if the Board does not address his notion before the
departure deadline. Third, former counsel was ineffective in
not recogni zing that the January 27, 2003, denial was for a work
application, not the Form1-130 visa application. As we read
the petition, this (apparently) prejudiced Petitioner because

the tinme for filing with the Board a notion to reopen on the

10 Ppetitioner’s original 2241 petition was filed on the
m st aken belief that the Form1-130 had been denied. After
Respondents fil ed suppl enental docunents giving the correct
procedural history, Petitioner filed a notion, which was
granted, to file an amended 2241 petition nodifying his clains
in light of that history.




correct factual basis has now expired and, in any event, forner
counsel used up Petitioner’s one notion to reopen allowed to him
as of right. Finally, MIlosevic al so nakes a nonconstitutiona
claim one under the Adm nistrative Procedure Act (APA). See 5
U S.C. 88 701-706. This claimduplicates the equal -protection

and due-process clainms set forth above and seeks “an
adj udi cation” that those rights were violated by the Board's
position that a notion to reopen does not toll the period for
vol untary departure. (Doc. 11, ¥ 35).

As relief, Petitioner requests: (1) a remand to the
Board directing it to reopen Petitioner’s case so that he can
adjust his status; (2) tolling of the period for voluntary
departure up to and including the date the Board reopens
Petitioner’s case; and (3) a stay of renmpoval “until al
proceedi ngs are conplete.” (Id. , 11 29 and 36).

I n opposition, Respondents make the foll ow ng
argunents. First, since the FormI-130 application is stil
pendi ng, Petitioner has not exhausted his adm nistrative
remedi es, and the petition should therefore be dism ssed.
Second, Petitioner’s equal -protection claimfails because he did
not file his notion to reopen with the Board until Novenber 19,
2002, two nmonths after the period of voluntary departure expired

on Septenber 20, 2002. Third, the equal -protection and due-

process clains are nerely “thinly guised attenpt[s] to ask the

9




District Court tore-wite the law” (Doc. 12, p. 4). Fourth
the claimfor ineffective assistance of forner counsel fails
because Petitioner has not shown that he has conplied with the
requi renents of Inre of Lozada , 19 1. & N Dec. 637, 1988 W
235454 (BI A 1988), for presenting such a claimnor has he

provi ded details of counsel’s ineffectiveness. |In further
support, Respondents note that Petitioner and his wife could
have determ ned the true status of the FormI-130 application by
checki ng the agency’s public website thensel ves. Fifth,
Petitioner’s invocation of 28 U.S.C. 8§ 1331 to establish our

jurisdiction is incorrect since section 1331 is inapplicable to

habeas proceedi ngs, citing Sabhariv. Reno , 197 F.3d 938 (8th
Cr. 1999).
I11. Discussion.

A.  Exhaustion
“A court may review a final order of renoval only if
the alien has exhausted all adm nistrative renedi es
available to the alien as of right....” 8 U S . C 8§ 1252(d)(1).
Section 1252(d) (1) applies not only to “judicial” review by way
of direct appeal to the court of appeals but also to “habeas”
review in the district court, Duvallv.Elwood , 336 F.3d 228

232 (3d CGr. 2003), and its exhaustion requirenent is
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jurisdictional, elimnating a district court’s power to
adj udi cate a habeas petition seeking review of a renoval order
if a petitioner has failed to exhaust avenues of relief

avail abl e adm nistratively. Id.

Respondents argue, w thout el aboration or citation to
authority, that jurisdiction is |acking here because the Form] -
130 application filed by Petitioner’s wife is still pending
before the agency and hence unexhausted. W di sagree because
this argunment ignores the gravanen of the petition and the
pertinent background.

Ml osevic is subject to a final order of renoval. On
appeal, the Board affirned that order and then, after the period
of voluntary departure expired, refused to grant a notion to
reopen the renoval proceedi ngs on the ground that the agency had
not yet reversed its decision on the marriage application (a
refusal based on the erroneous information the Board had at the
time). Petitioner’s clains are that the Board s policy of not
tolling the period of voluntary departure while a notion to
reopen i s pending violates due process and equal protection. 1In
this context, there is nothing left for M| osevic to exhaust.
See Stewart v. U.S. Immigration And Naturalization Service, 181
F.3d 587, 593 (4th Cr. 1999)(final order of deportation has
traditionally included a Board denial of a notion to reopen the

deportati on proceedi ngs).
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This does not end the jurisdictional inquiry, however,
because we have an i ndependent duty to exam ne our own
jurisdiction. See Nesbitv. Gears Unlimited, Inc. , 347 F.3d 72,
76-77 (3d Gr. 2003); see alsoDuvall, supra, 336 F.3d at 230
n.1 (governnent’s failure to argue |ack of jurisdiction did not
justify district court’s assunption of jurisdiction since
“subject matter jurisdiction can never be waived”). In doing
so, we note that Petitioner never presented his constitutional
claims to the Board, but that this does not preclude
jurisdiction.

General ly, an alien nust exhaust renedi es on
particular clains as well as the process itself, and the failure
to do so deprives a court of jurisdiction to entertain that
claim  See Alleyne v. United States Immigration and
Naturalization Service , 879 F.2d 1177, 1182 (3d Cir. 1989); see
also Miah v. Ashcroft , 346 F.3d 434, 439 n.2 (3d G r. 2003)
(“This Court may not consider particular questions not raised in
an appeal to the Board.”)(citing Alleyne ).! However, there is

an exception to exhaustion for constitutional or statutory

11 Alleyne and Miah dealt with petitions for reviewto the
court of appeals and not a habeas petition. Nonethel ess, since
Duvall has extended the exhaustion requirenent to habeas cases
when a petitioner failed to exhaust the adm nistrative process,
we see no reason why Alleyne and Miah should not also apply to
failure to exhaust particular clains before the Board.
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clainms which the Board can neither consider nor correct. See
Sewak v.INS , 900 F.2d 667, 670 (3d Cr. 1990).

Here, Petitioner is making constitutional challenges
to the Board’ s policy of not tolling the period of voluntary
departure while a notion to reopen is pending. See 8 CF.R 8§
3.2(f)(2003).*> MIlosevic did not have to exhaust these clains
bef ore the Board. See Farhoud v. INS , 122 F.3d 794, 796 (9th
Cir. 1997)(exhaustion is not required for a constitutional
challenge to the inmgration statute or the agency’s
procedures).

We al so conclude that we have jurisdiction over
Ml osevic’s claimthat his former |awer was ineffective in not
recogni zi ng that the January 27, 2003, denial was for a work
application, not the Form1-130 visa application. This
apparently prejudiced Petitioner because, in his view, the tine
for filing a notion to reopen before the Board on the correct
factual basis has now expired and, in any event, former counsel
wasted Petitioner’s one notion to reopen as of right. See 8

CFR 8 3.2(c)(2)(2003) (in pertinent part, providing that “an

2 |n pertinent part, section 3.2(f), captioned “stay of
deportation,” provides that the filing of a notion to reopen
does “not stay the execution of any decision nade in the case”
and that any such stay nust be specifically granted by the Board
or other appropriate inmmgration official.
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alien may file only one notion to reopen renoval proceedings .
).

This clai mwas never presented to the Board, but it
has not been wai ved because Petitioner did not know about it
until after the Board had denied the notion to reopen. See
Sewak, supra, 900 F.2d at 671. Additionally, Petitioner stil
has an adm nistrative renedy avail able; he can nove the Board to
reopen the proceedi ngs under its sua sponte power to do so. See
8 CF.R 8§ 3.2(a); seealso Gaurv. Ashcroft , 65 Fed. Appx. 773,
776 (3d Cir. 2003)(nonprecedential).®® However, this renedy is
di scretionary with the Board, Gauer,supra , 65 Fed. Appx. at
776, and as a discretionary renmedy, it does not preclude our
jurisdiction. SeeHernandezv. Reno , 238 F.3d 50, 55 (1st Cr
2001) (cited in Gauer). Depending on the circunstances, we my
entertain the claimor require MIlosevic to return to the Board.
Id. Because Petitioner faces inmnent renoval, we will consider
the claimon the nerits. Id.

We see no other jurisdictional issues and therefore

proceed to the nerits.

13 Recently, the Board stated that it recognizes that it
can consider a claimof attorney ineffectiveness under its sua
sponte power to reopen a case. InreAssaad , 23 1. & N Dec.
553, 555 n.4, 2003 W. 327497 (BI A 2003) (en banc).
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B. The Ineffectiveness Claim

“I'mmi gration proceedings . . . are civil, rather than
crimnal in nature; therefore the Sixth Anmendnent guarantee of
ef fective counsel does not attach.” XuYong Luv. Ashcroft , 259
F.3d 127, 131 (3d G r. 2001). *“Nonetheless, petitioners in
deportati on proceedi ngs enjoy Fifth Amendnent Due Process
protections” against attorney ineffectiveness. 1Id. (citations
omtted). Attorney ineffectiveness that violates an inmmgrant’s
due process rights is conduct that prevents an alien from
reasonably presenting his case or that nmakes the proceedi ngs
fundanmental ly unfair. Id. In other words, the petitioner nust
show prejudi ce. See Ponce-Leiva v. Ashcroft , 331 F.3d 369, 377
(3d Cir. 2003).

M | osevi c cannot show prejudice fromforner counsel’s
conduct. Even if his counsel had argued correctly in connection
with the notion to reopen before the Board that the FormI-130
application was still pending, rather than erroneously asserting
that it had been denied but a notion to reopen was pendi ng
bef ore the agency, the result would have been the sanme. Based
on its precedent, the Board would have still denied the notion
to reopen, albeit for a different reason, because the FormI-130
was still pending and unadjudi cated. See Inre Velarde-Pacheco,

23 1. & N. Dec. 253, 2002 W. 393173 (BI A 2002) (en banc)
(di scussi ng and nodi fying Inre Arthur , 20 1.& N. Dec. 475, 1992
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W 195807 (BIA 1992), and InreH-A -, 22 1. & N Dec. 728, 1999
WL 325675 (BI A 1999) (en banc)). W therefore reject the
I neffectiveness claim

C. The Due-Process and Equal-Protection Claims

That the Period Of Voluntary Departure

Should Be Tolled While a Motion to Reopen Is

Pending.

Petitioner clains his due-process and equal - protection
rights were viol ated because his period of voluntary departure
was not tolled while his notion to reopen was pendi ng before the
Board. |In opposition, Respondents nake two short argunents.
First, Petitioner has no equal -protection claimbecause he did
not file his notion to reopen with the Board until Novenber 19,
2002, two nonths after the period of voluntary departure expired
on Septenber 20, 2002. Second, the equal -protection and due-
process clains are nerely “thinly guised attenpt[s] to ask the
District Court tore-wite the law.” (Doc. 12, p. 4).

We believe Respondents’ first opposition argunent is
di spositive of both constitutional clains. Even if we accepted
Petitioner’s argunment that the notion to reopen before the Board
should toll the period for voluntary departure, that notion,
while tinmely filed on Novenber 19, 2002, was filed after the
departure period expired on Septenber 20, 2002. The notion
cannot toll a deadline that has already expired. Cf. Curtisv.

Mount Pleasant Corr. Facility , 338 F.3d 851, 853 (8th Gr
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2003) (state postconviction petition did not toll one-year
limtations period for filing federal habeas petition when the
state petition was filed after the federal limtations period
expi red); Lewisv. United Air Lines, Inc. , 117 F. Supp. 2d 434,
441 (D.N.J. 2000)(“Equitable tolling functions to halt an
already running limtations period that has not yet expired; it
does not function to revive a stale claim?”).

Petitioner’'s attenpt to extend the period of voluntary
departure on Septenber 20, 2002, does not assist him That
| etter request, which the agency did not respond to and which
was nmade on the |last day M| osevic was supposed to depart, would
not automatically toll the tine for departure or extend it. Cf.
8 CF.R 8 240.26(f)(2003)(placing authority to extend departure
deadline with the district director and two other inmgration
officials). Additionally, the agency “had no statutory or
regul atory obligation to respond” to Petitioner’s request for an
ext ensi on.  See Mardones v. McElroy , 197 F.3d 619, 624 (2d Cr
1999). Moreover, since the request was nmade on the | ast day for
departure, it was highly unlikely that the INS would be able to
respond prior to the deadline even were it inclined to do so.”
Id. Nei t her does Petitioner’s Cctober 11, 2002, request for

deferred action assist him This request was directed at
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allowing himto remain in the United States despite his
removabi lity, not at extending the departure period.

Thus, we need not decide the constitutional issues,
but we note that Petitioner’s clains do find approval in the
di ssent in Shaarv.INS , 141 F.3d 953 (9th Gr. 1998). In that
case, on statutory grounds, the majority refused to toll the
voluntary departure date fromthe date the notion to reopen was
filed and thus affirnmed the Board s refusal to reopen the
al i ens’ deportation proceedi ngs, which was nade on the basis
that the aliens, having failed to depart by their voluntary-
departure deadline, were barred from seeki ng adj ustnent of
status under the predecessor to 8 U S.C. § 1229c(d).

The di ssent disagreed, believing that the majority’s
rule was irrational because it treated a notion to reopen
differently froma direct appeal to the Board for no good
reason, 141 F.3d at 960 (the basis of M| osevic’s due-process
claim, and that it violated equal protection because while two
immgrants may file a notion to reopen on the sane date, one
alien may have his deci ded before he nust depart whil e another
may not for reasons unrelated to the nerits, id. at 961-62 (the

basis of M| osevic’'s equal -protection clain).

14 Petitioner also points to his May 2, 2003, letter to
the district director, (doc. 11, ex. C, fourth page), but that
was a request for supervised rel ease pending renoval, not a
request to extend the departure period.
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Nonet hel ess, we do not think that even the Shaar
di ssent can help Petitioner here. |In Shaar, the aliens filed
their notion to reopen before the expiration of the departure
period. The dissent m ght have had a different viewif, as
here, the notion had been filed after the departure deadline had
been viol ated. For exanple, in ElHimriv. Ashcroft , 344 F.3d
1261, 1262 (9th G r. 2003), the Ninth Grcuit held that it had
jurisdiction to consider a notion to stay an immgrant’s
vol unt ary-departure deadl i ne pending the outcone of the
i mm grant’s appeal from an adverse Board decision to the court
of appeals. The court noted, however, that it was not deciding
whether it may toll the period if the notion to stay departure
was filed after the expiration of the voluntary-departure
period. 344 F.3d at 1263 n. 2.

O her facts in this case al so counsel against granting
the wit. The sole basis of Petitioner’s right to remain in the
United States is his narriage to a United States citizen.?®
However, the marriage occurred on October 22, 2002, two nonths
after the Board denied M| osevic’'s appeal based upon his fear of

persecution in the forner Yugoslavia, and about a nonth after

1 Mlosevic did not petition for reviewin the Third CGrcuit
after the Board denied his appeal contesting the inmgration
judge’s rulings that he was not entitled to asylum or
wi t hhol di ng of renoval, nor did he present any grounds here
cogni zabl e in habeas to chall enge those rulings.
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Petitioner was supposed to have voluntarily departed the
country. In these circunstances, even though Petitioner’s
notion to reopen was tinely, it appears that M| osevic should
have obeyed the imm gration | aws and departed. Understandably,
he preferred to remain in the United States, but given the
sequence of events, he could have, and should have, gone to
Serbi a and sought adjustnent of status fromthere.

| n Tuadles v. INS , 2003 W 22872506 (9th Gr.

2003) (nonprecedenti al ), and Singh v. Quarantillo , 92 F. Supp. 2d
386 (D. N.J. 2000), the courts did not enforce the statutory bar
on adjustnment of status when an immgrant failed to depart by
the departure deadline. |In both cases, however, the factual
background was significantly different fromthe instant one.

In Tuadles , an application for a visa and a notion to
reopen renoval proceedings were filed on behalf of an inmgrant,
bot h based on her marriage, “less than a nonth after her
marri age occurred and nont hs before her schedul ed departure
date.” 2003 W 22872506 at *2. The Board denied the notion to
reopen based on the statutory bar for aliens who fail to depart,
even though by the tine the Board nade its decision the alien's
vi sa application had been approved. Reversing, the Ninth
Circuit held that the Board’ s action violated due process
because the i mm grant had been “deprived of a neaningful hearing

on her notion to reopen through no fault of her own.” Id. The
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court distinguished Shaar because in that case the aliens had
filed their notion to reopen only days before they were supposed
to depart and did not seek an extension of their departure
deadline. Id. , citing Shaar, 141 F.3d at 957-59. 16

In Singh the immgrant had married while his appeal to
the Board was pending and within a nonth of the marriage, on
Novenber 7, 1997, a visa application and an application for
adj ust mrent of status had been filed. About seven nonths |ater,
the Board denied the appeal. Wthin a nonth, the inmm grant
filed a notion to reopen based on his pending applications.
Rel ying on its usual position, on January 13, 1999, the Board
denied the notion to reopen because the visa application, stil
pendi ng after about a year and three nonths, had not yet been
approved. The alien did not receive notice of this decision
until after the tine for petitioning for review with the court
of appeals had expired. He then filed a notion for
reconsideration with the Board and a stay of deportation. The
i mm grant was taken into custody for failing to depart by his
departure deadline. He filed a habeas petition. The district

court granted it on the basis that the period for departure had

' |t also appears that the Shaars’ basis for contesting
removal was avail able to them sonme three nonths before they
filed their notion to reopen. Shaar, 141 F.3d at 955.
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been tolled by the filing of the visa and st at us-adj ust nent
appl i cations, reasoning that:

[T]olling is required in the present case to

preserve . . . petitioner's statutory right

to pursue a visa petition and adj ustnent of

immgration status. By sinply sitting on

t hese applications (as the INS has done

si nce Novenber 1997) and failing to provide

a hearing the INS has effectively deprived

petitioner of any relief. Absent a tolling

requi renent there are serious due process

concer ns.
92 F. Supp. 2d at 393.

There is one factual circunstance present here that
di stingui shes this case from Tuadles and one circunstance absent
that distinguishes it fromSingh. Unlike Tuadles , M| osevic’s
notion to reopen was filed about a nonth after the departure
deadl i ne, not nonths before the deadline. Unlike Singh, the
agency had not sat on the visa application for over a year by
the tine the notion to reopen had been denied (and over two and
one-half years by the tinme of the court’s decision).

Thus, given that Petitioner had narried after the
Board had denied his direct appeal, we believe there are no
constitutional grounds for relieving himfromthe statutory bar
agai nst adjustnent of status for aliens who refuse to conply
with their voluntary-departure deadline. The bar has been

enforced against other aliens in simlar circunstances seeking

adj ust mrent of status based on marriage. See Rojas-Reynosov.
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INS, 235 F.3d 26 (1st G r. 2000); Stewart, supra , 181 F. 3d 587;

Games-Andinov.INS , 66 Fed. Appx. 702 (9th Cr.

2003) (nonprecedenti al ).

W will issue an appropriate order.?

/sIWIliam W Cal dwel |
WIlliam W Cal dwel |
United States District Judge

Dat e: December 29, 2003

7 Petitioner also presented a clai munder the

Adm ni strative Procedure Act (APA), citing 5 U S.C. 8§ 702, and
seeking judicial review as a person aggrieved by agency action.
Assum ng jurisdiction under the APA, we reject this claim

because it sinply reiterates the equal -protection and due-
process cl ai nms di scussed above.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

SLOBODAN M LOSEVI C, and
ROBIN M LOSEVIC, his wife,
Plaintiffs

VS. : CIVIL ACTION NO. 1:Cv-03-0993
THOVAS RI DGE, Secretary, U S.
Departnent of Honel and

Security, et al.,
Def endant s

ORDER

AND NOW this 29th day of Decenber, 2003, upon
consideration of the amended petition for wit of habeas corpus
pursuant to 28 U.S.C. 8§ 2241, it is ordered that:

1. The petition (doc. 11) is deni ed.

2. The stay of Petitioner’s renoval or
deportation (doc. 3) is vacated.

3. The derk of Court shall close this
file.

[sIWIliam W Cal dwel |
WIlliam W Cal dwel |
United States District Judge

FI LED: 12/29/03




